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32 CFR Ch. VI (7–1–03 Edition)§ 750.22

The liability of the United States is de-
termined in accordance with the law of 
the State where the act or omission 
occured.

§ 750.22 Exclusiveness of remedy. 
(a) The Federal Employees Liability 

Reform and Tort Compensation Act of 
1988, Public Law 100–694 (amending 28 
U.S.C. 2679(b) and 2679(d)), provides 
that the exclusive remedy for damage 
or loss of property, or personal injury 
or death arising from the negligent or 
wrongful acts or omissions of all Fed-
eral employees, acting within the scope 
of their employment, will be against 
the United States. This immunity from 
personal liability does not extend to al-
legations of constitutional torts, nor to 
allegations of violations of statutes 
specifically authorizing suits against 
individuals. 

(b) Other statutory provisions create 
immunity from personal liability for 
specific categories of Federal employ-
ees whose conduct, within the scope of 
their employment, gives rise to claims 
against the Government. Department 
of Defense health care providers are 
specifically protected by 10 U.S.C. 1089, 
the Gonzalez Act. DOD attorneys are 
specifically protected by 10 U.S.C. 1054.

§ 750.23 Definitions. 
(a) Negligent conduct. Generally, neg-

ligence is the failure to exercise that 
degree of care, skill, or diligence a rea-
sonable person would exercise under 
similar circumstances. Negligent con-
duct can result from either an act or a 
failure to act. The law of the place 
where the conduct occurred will deter-
mine whether a cause of action lies 
against the Government. 28 U.S.C. 
1346(b) and 2674. 

(b) Intentional torts. Although any 
employee who commits an intentional 
tort is normally considered to be act-
ing outside the scope of employment, 
the FTCA does allow claimants to seek 
compensation for injuries arising out 
of the intentional torts of assault, bat-
tery, false imprisonment, false arrest, 
abuse of process, and malicious pros-
ecution, if committed by a Federal in-
vestigative or law enforcement officer. 
An ‘‘investigative or law enforcement 
officer’’ is any officer of the United 
States empowered by law to execute 

searches, to seize evidence, or to make 
arrests for violations of Federal law. 28 
U.S.C. 2680(h). 

(c) Government employees—(1) General. 
‘‘Employee of the Government,’’ de-
fined at 28 U.S.C. 2671, includes officers 
or employees of any Federal agency, 
members of the U.S. military or naval 
forces, and persons acting on behalf of 
a Federal agency in an official capac-
ity. 

(2) Government contractors. Govern-
ment (also referred to as independent) 
contractors, are those individuals or 
businesses who enter into contracts 
with the United States to provide 
goods or services. Because the defini-
tion of ‘‘Federal agency,’’ found at 28 
U.S.C. 2671, specifically excludes ‘‘any 
contractor with the United States,’’ 
the United States is generally not lia-
ble for the negligence of Government 
contractors. There are, however, three 
limited exceptions to the general rule, 
under which a cause of action against 
the United States has been found to 
exist in some jurisdictions. They are: 

(i) Where the thing or service con-
tracted for is deemed to be an ‘‘inher-
ently dangerous activity’’; 

(ii) where a nondelegable duty in the 
employer has been created by law; or, 

(iii) where the employer retains con-
trol over certain aspects of the con-
tract and fails to discharge that con-
trol in a reasonable manner. 

(3) Employees of nonappropriated-fund 
activities. Nonappropriated-fund activi-
ties are entities established and oper-
ated for the benefit of military mem-
bers and their dependents, and have 
been judicially determined to be 
‘‘arms’’ of the Federal government. 
These entities operate from self-gen-
erated funds, rather than from funds 
appropriated by Congress. Examples in-
clude Navy and Marine Corps Ex-
changes, officer or enlisted clubs, and 
recreational services activities. A 
claim arising out of the act or omission 
of an employee of a nonappropriated-
fund activity not located in a foreign 
country, acting within the scope of em-
ployment, is an act or omission com-
mitted by a Federal employee and will 
be handled in accordance with the 
FTCA. 

(d) Scope of employment. ‘‘Scope of 
employment’’ is defined by the law of 
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respondeat superior (master and serv-
ant) of the place where the act or omis-
sion occurred. Although 28 U.S.C. 2671 
states that acting within the scope of 
employment means acting in the line 
of duty, the converse is not always 
true. For administrative purposes, a 
Government employee may be found 
‘‘in the line of duty,’’ yet not meet the 
criteria for a finding of ‘‘within the 
scope of employment’’ under the law of 
the place where the act or omission oc-
curred.

§ 750.24 Statutory/regulatory author-
ity. 

The statutory provisions of the Fed-
eral Tort Claims Act (FTCA) are at 28 
U.S.C. 1346(b), 2671–2672, and 2674–2680. 
The Attorney General of the United 
States has issued regulations on ad-
ministrative claims filed under the 
FTCA at 28 CFR part 14. If the provi-
sions of this section and the Attorney 
General’s regulations conflict, the At-
torney General’s regulations prevail.

§ 750.25 Scope of liability. 

(a) Territorial limitations. The FTCA 
does not apply to any claim arising in 
a foreign country. 28 U.S.C. 2680(k) and 
Beattie v. United States, 756 F.2d 91 (D.C. 
Cir. 1984). 

(b) Exclusions from liability. Statutes 
and case law have established cat-
egories of exclusions from FTCA liabil-
ity. 

(1) Statutory exclusions. Section 2680 
of Title 28 lists claims not cognizable 
under the FTCA. They include: 

(i) Claims based on the exercise or 
performance of, or the failure to exer-
cise or perform, a discretionary Gov-
ernment function; 

(ii) Admiralty claims under 46 U.S.C. 
741–752 or 781–790. Claims under the 
Death on the High Seas Act (46 U.S.C. 
761), however, are cognizable under the 
FTCA. All admiralty claims will be re-
ferred to the Judge Advocate General 
for adjudication. Admiralty claims 
against the Navy shall be processed 
under part 752 of this Chapter; 

(iii) Claims arising from intentional 
torts, except those referred to in 
§ 750.23(b); 

(iv) Claims arising from the combat 
activities of the military or naval 

forces, or the Coast Guard, during time 
of war. 

(2) Additional claims not payable. Al-
though not expressly statutorily ex-
cepted, the following types of claims 
shall not be paid under the FTCA: 

(i) A claim for personal injury or 
death of a member of the armed forces 
of the United States incurred incident 
to military service or duty. Compare 
United States v. Johnson, 481 U.S. 681 
(1987); Feres v. United States, 340 U.S. 135 
(1950) with Brooks v. United States, 337 
U.S. 49 (1949); 

(ii) Any claim by military personnel 
or civilian employees of the Navy, paid 
from appropriated funds, for personal 
property damage occurring incident to 
service or Federal employment, cog-
nizable under 31 U.S.C. 3721 and the ap-
plicable Personnel Claims Regulations, 
32 CFR part 751; 

(iii) Any claim by employees of non-
appropriated-fund activities for per-
sonal property damage occurring inci-
dent to Federal employment. These 
claims will be processed as indicated in 
32 CFR part 756; 

(iv) Any claim for personal injury or 
death covered by the Federal Employ-
ees’ Compensation Act (5 U.S.C. 8116c); 

(v) Any claim for personal injury or 
death covered by the Longshore and 
Harbor Workers’ Compensation Act (33 
U.S.C. 905 and 5 U.S.C. 8171); 

(vi) That portion of any claim for 
personal injury or property damage, 
caused by the negligence or fault of a 
Government contractor, to the extent 
such contractor may have assumed li-
ability under the terms of the contract 
(see United States v. Seckinger, 397 U.S. 
203 (1969) and § 750.23(c)(2); 

(vii) Any claim against the Depart-
ment of the Navy by another Federal 
agency. Property belonging to the Gov-
ernment is not owned by any one de-
partment of the Government. The Gov-
ernment does not reimburse itself for 
the loss of its own property except 
where specifically provided for by law; 
and 

(viii) Any claim for damage to a vehi-
cle rented pursuant to travel orders.

§ 750.26 The administrative claim. 

(a) Proper claimant. See § 750.5 of this 
part. 
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